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The Lisbon Treaty and the Charter of Fundamental Rights
Thank you for the kind invitation to address you here this morning in relation to the Lisbon Treaty. A majority of trade unions in Ireland and across Europe strongly support the Lisbon Treaty, and in an effort to have a more effective trade union campaign on the Yes side in  this referendum, a group of senior trade union leaders came together to form the Charter Group. The message that we are seeking to get across to citizens generally and workers in particular is that the Lisbon Treaty represents a significant step forward towards a vision of a Social Europe, both because of the values enshrined in the Treaty, and through the Charter of Fundamental Rights being enshrined in Treaty law.

The foundations of the European Union arose out of the ashes of WW II, the second devastating war on our continent in the space of 30 years. It has always been and remains an essentially political project with a vision of peace through prosperity. It has succeeded it delivering both to a degree that meets the most optimistic expectations of the founding fathers, bringing  peace and democracy to the four corners of our continent, and unparalleled economic benefits for citizens across Europe. As a small island nation with a bigger neighbour that has had an ambivalent relationship with continental Europe over the centuries, we have been very focussed on the role that the European Union could play to ensure  our economic independence from the United Kingdom since we joined in 1973.The essential importance of the political dimension of Europe as a peace project has been less appreciated here, but is much more real to our compatriots on the European mainland, where tanks have rolled through the streets of Paris, Budapest and Prague in living memory. 

The importance of maintaining political stability in Europe was well put by the German Chancellor Angela Merkel when the Lisbon Treaty was agreed under the German Presidency in June 2007 when she said, “Fifty years is only the blink of an eye in the course of history.  It needs sustained work to keep building Europe because confidence which takes decades to build can be shattered overnight.” The European Union has succeeded in making war unthinkable again on our continent, but it is the political stability that has been maintained by the slow but steady development of the Union
 that has allowed that treasured gift of peace to be passed on to a new generation. Here in Ireland as the obvious economic benefits of membership diminished with prosperity, it is perhaps not entirely surprising that some people would seek to justify their opposition to further integration on the grounds that Europe has changed from the economic community that we joined 36 years ago. But the truth is that it hasn’t, and much of the content and values of the Lisbon Treaty that we now have before us can be found in the communiqués of the Paris (1972) and Copenhagen (1973) Summits, which took place at the time that we joined. Ratifying the Lisbon Treaty to remain at the heart of Europe in the very different and economically challenging   global conditions of the 21st century is in fact the only means to maintain the initial political and then economic independence we gained over the past century.

The global economic crises and its impact here in Ireland also makes ratifying the Lisbon Treaty essential to give hope to the thousands who have lost their jobs and the many more fearful for their job security. There is no doubt in my mind that a no vote would plunge Europe into a new crisis hindering its capacity to pull through the current economic difficulties, and with the inevitable severe impact for our economy.

The European Union: A Champion for Workers’ Rights

While people won’t be persuaded about the Lisbon Treaty just by reference to past benefits, it is nonetheless important to remind people that Europe has been the source of most of the improvements for workers’ rights over the past thirty years. The founding Treaty of Rome provided equal pay for women and also had the promotion of improved working and living conditions for workers as the aim of social policy. Each treaty revision since then has added increased social policy competences aimed at improving workers ’rights.

In the Single European Act 1986, a new Article provided for action to protect the health and safety of workers in the workplace. That has been interpreted liberally by the Commission to produce not just general and industry specific Directives, but has also included benefits and protections for pregnant workers and extensive working time protections. The Maastricht Treaty 1992 introduced a Social Protocol to implement the Community Charter of the Fundamental Social Rights for Workers which had been inspired by Commission President Jacques Delors to ensure that the policy aim to complete the internal market would also have a social dimension. In the Amsterdam Treaty 1997 the prohibition against discrimination was extended to include race, religion, age, disability and sexual orientation, while provision was also made for legally binding social dialogue agreements concluded between the European Unions and Employers to apply to all workers throughout the Union. This has been the basis for statutory Parental Leave entitlements for parents here along with important protections for part-time and temporary workers. Just recently an additional month of unpaid parental leave for parents was agreed and this will greatly assist parents to combine work and family responsibilities. The Nice Treaty 2001 in comparison was a modest advance in social policy terms but did nonetheless add competences in relation to the combating of social exclusion and the modernisation of social protection systems.

These existing and additional Treaty competences in social policy have led to over thirty general Directives covering workers’ rights ranging from equal pay, equal treatment, protection  for workers in relation to insolvency and change of ownership of a business , information and consultation rights , health and safety, parental leave, and protections for part-time, temporary and agency workers. It is not an exaggeration to say that without the commitment at European level both through Treaty changes and the progressive role played by the European Commission to advance the social dimension, that workers rights would be significantly less advanced here. The Lisbon Treaty by enshrining a set of progressive social values in primary EU law and also by giving the Charter of Fundamental Rights full legal status in essence completes the development of the European Social project for probably at least a decade.   The role of the European Union in terms of the division of competences between national and European level is settled, while its capacity to act at a global level is enhanced as a unique entity that is neither a federal state nor simply a collection of free trading nation states.

The European Court of Justice cases

The role of the European Court of Justice in the area of Workers’ Rights has been progressive with a number of groundbreaking judgements in the area of equal pay combining work and family life and working time protections.  
The judgments of the European Court of Justice in a number of cases in 2007/2008 gave rise to concerns that the Court was prioritising the so called “economic freedoms” over fundamental rights such as the right to take collective action. Two of the cases are primarily technical due to a failure to properly transpose the Posting of Workers Directive, and while in the Swedish  Laval case the collective action in the form of a blockade was held to be illegal, in the  Finnish Viking case the action was allowed even though it restricted the right of establishment. There were two distinguishing features of the Laval case that render its application to Ireland of very little relevance. Firstly in Sweden the Posting of Workers Directive had not been transposed so that trade union negotiated pay rates were anchored in the legal framework as statutory minima, and also an issue of discrimination on grounds of nationality arose because the Latvian workers involved had concluded a collective agreement for the posting which for a Union in Sweden meant that collective action was not permissible. In Ireland while a blockade would be illegal, there is no restriction in respect of strike action simply because there is an agreement in place.

Here the Posting of Workers Directive has been transposed under Section 20 of the Protection of Employees (Part-Time Work) Act 2001, and covers the various statutory legally minima pay rates, and the Laval case would only have a possible impact if a sector outside of the various statutory minima arose, or in a case  where trade union negotiated  pay rates in practice were above the statutory minima. The issues are primarily European in terms of their resolution and hence it was a Solemn Declaration on Workers Rights which is an important advance that was secured, rather than a Protocol which applies to specific Irish issues. The Charter achieving full Treaty status if Lisbon is ratified will rebalance rights with the right to take collective action having equal status to the Treaty freedoms. This would not permit action designed to limit the freedoms but would allow action even though its effect was to limit the freedoms. The legal assessment of the impact of the Charter on European case law has been described by Gerard Hogan SC as in a range from minimalist to maximalist where its impact on workers’ rights in domestic law at the upper end of the scale would be significant. In our own publications as the Charter Group we have carefully set out our position arguing that the Charter has the potential to improve workers’ rights.

In respect of the European Court of Justice judgments on issues concerned with  European law, we have argued that given for example that the Advocate General in the Laval case would have permitted the collective action, that the issues are finely balanced and that increasing the status of the Charter in the Treaty will make a difference. The potential impact in domestic law arises in relation to collective bargaining rights which currently do not enjoy legal protection here. The Charter under Article 28 includes a right to collective bargaining, and the potential for that to have an impact in our domestic law arises because the European Court of Human Rights has recently decided that the right to collective bargaining is now included under Article 11 of the Convention which covers the right to join a trade union. It is a complex legal area but the fact that the Convention on Human Rights is part of the Charter and the European Union will under the Lisbon Treaty accede to the Convention potentially changes the current situation. 

Last week Joe Higgins MEP altered the wording in Article 52 of the Charter so that it read that all of the Charter Articles were based on, and limited by the Treaty itself rather than the factual position which is that they are drawn from a range of sources which includes the Treaty. This allowed him to bolster his argument that the Charter is subservient to the market i.e., that competition policy and business interests will always prevail. This actual alteration of text in Article went beyond their previous practice of selectively quoting the explanations attached to the Charter. They had consistently  set out their interpretation of the first paragraph of Article 52 to propose that Charter rights are limited by the “common organisation of the market”, neglecting to add that the explanations makes it abundantly clear that this is provided that the restrictions correspond to the objectives of general interest of the Community. The objectives of general interest actually covers Article 3 which sets out the vision of a Social Europe, which includes a “highly competitive social market economy, aiming at full employment and social progress”. In addition the explanations add that the restriction cannot be such as to undermine the very substance of the rights concerned. The European Court of Justice in any event has already ruled in the Albany case that the social objectives of agreements between unions and management would be seriously undermined if “management and labour were subject to Article 85(1) when seeking jointly to adopt measures to improve conditions of work and employment.” There is thus no substance to the claims by many on the NO side in respect of the context in which they try to position the Charter, as it is either based on selectively quoting or altering text.

The Lisbon Treaty advances the vision of a Social Europe

Central to the concept of a Social Europe is the idea of a fair society, one that can provided fulfilling lives for all its citizens. It involves a recognition that the market alone cannot deliver social justice and must be balanced by measures to protect and enhance the conditions and livelihoods of workers and citizens alike. I have already outlined how successive Treaties have made continuous improvements in the area of social policy. The Lisbon Treaty now significantly advances the vision of a Social Europe. It embodies those values that are at the heart of the concept of Social Europe. Article 3 sets out the aim of the Union to promote “peace, its values and the well being of its peoples”. It introduces the concept of a “highly competitive social market economy aiming at full employment and social progress” It commits to working for sustainable development and combating social exclusion and promoting social justice and protection. In its relations with the wider world it puts promoting and upholding its values before its interests, and commits to contributing to the sustainable development of the Earth, free and fair trade and the eradication of poverty. In keeping with its founding principles as a peace project it commits to the strict observance of international law and respect for the principles of the United Nations Charter.

It is important to stress that the values set out in the Lisbon Treaty are not vague aspirations that may amount to little in terms of real benefits for citizens. The Treaty outlines a clear basis for translating values into actions in part by the conferral of competences but also through a social action clause in Article 9 that requires the Union when implementing its policies and activities to take into account requirements linked to the promotion of a high level of employment, the guarantee of adequate social protection and the fight against social exclusion. In a further addition to the provisions on social policy the Union commits to recognising and promoting the role of the Social Partners. 

This is a Treaty that can truly be said to meet many of the long held values and aspirations of the trade union movement and succeeds in putting the needs and interests of citizens at its heart.  It unquestionably advances the cause of Social Europe and it is puzzling in that respect that some who have or claim to have the interests of workers at heart can dismiss its content so readily. It may be that the stridency of some of the rhetoric about the European Court cases as they have been perceived in some quarters outside of Ireland has been a factor, but in other cases it can only be that the opposition is fundamentally based on an antipathy towards the European Union rather than the Lisbon Treaty.

The Charter of Fundamental Rights of the European Union  
The Lisbon Treaty represents the culmination of the progressive application of the principles of human rights and fundamental freedoms to the Treaties of the European Union, alongside the addition of social policy competences in successive treaty revisions.
It was in the preamble to the Single European Act 1986 that reference was first made in a Community Treaty to democracy and human rights. This was developed further through the Maastricht and Amsterdam Treaties when specific Articles were inserted to note that the Union was founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the Union also formally committed to respecting the European Convention on Human Rights.  The preamble to the Single European Act 1986 had also noted the European Social Charter 1961 of the Council of Europe and the Amsterdam Treaty 1997 included it and the Community Charter of the Fundamental Social Rights for Workers 1989, in both the preamble and in Article 136 which provides the legal basis for Community action on workers’ rights.  The Lisbon Treaty now completes that process by incorporating the Charter in Article 6 on Common Provisions stating that the Charter shall have “the same legal value as the Treaties”, and provides for the Union to accede to the European Convention on Human Rights.

There are fifty specific rights in the Charter covering the full spectrum of civil, political, social and economic in six sections on Dignity, Freedom, Equality, Solidarity, Citizens’ Rights and Justice.

The Charter is not a new document and was a result of a decision of the Cologne European Council meeting of June 1999, to establish a Charter of the Union in order to make its rights more visible to the Union’s citizens. It is drawn from four primary sources,
· The European Convention on Human Rights 1950
· The European Social Charter of the Council of Europe 1961
· The Community Charter of the Fundamental Social Rights of Workers 1989
· The European Treaty and the European Community Treaty
The civil and political rights essentially derive from the European Convention on Human Rights while social and economic rights come from both the European Social Charter and the Community Charter of the Fundamental Social Rights of Workers. This latter Charter was essentially the social dimension to the completion of the internal market.

The vision of a Social Europe set out in the values and objectives of the Lisbon Treaty is thus immeasurably enhanced by the inclusion of the comprehensive rights that the Charter contains and which is now given full Treaty legal status.. The Charter as agreed at Nice in 2000 was included in the text of the Constitution for Europe but with Articles 51 and 52 revised to ensure that the Charter was only applicable to the Union and its Institutions, and to the Member States when implementing Union law.  The trade union movement both here and at European level expressed disappointment at this at the time, but took comfort from opinions from legal sources that the European Court of Justice may not as readily separate Union and domestic law. Indeed the decision of the United Kingdom government to opt out of the Charter is also an indication of its concerns in that regard

It cannot be said with any certainty at this stage what the exact effect of the Charter as Treaty law will mean. That depends on the case law of the European Court of Justice and how it develops. We can note though that the approach of the Court has been very progressive in terms of fundamental rights and workers’ rights in particular, and also that the trend in international law is also positive. In our booklet on Lisbon and Your Rights at Work we set out that the Lisbon Treaty “has the potential to improve employment protections in Ireland and across Europe, including the right to collective bargaining and collective action”.

During the last referendum the issue of the lack of a formal right to collective bargaining in Ireland was raised by SIPTU. This issue is contentious due to the decision of the Supreme Court in the IMPACT / Ryanair case, which means that Ireland continues to be in breach of the ILO Convention on Collective Bargaining and the Social Charter of the Council of Europe. Arising from a decision of the European Court of Human Rights in December 2008 it will likely also be in breach of the European Convention on Human Rights. This arises because the Court in Strasbourg has now held that the Right to join a trade union set out in Article 11 of the Convention now also  includes a right to collective bargaining. The right to collective bargaining is set out in Article 28 of the Charter which potentially gives an opening for this issue to be justiciable before the European Court of Justice.  Decisions of the Court of Justice in respect of Community law are automatically binding here whereas the decisions of the Court in Strasbourg apply provided they conform to the Constitution.

In the case of the European Court of Justice cases cited, many of the issues concerned domestic law and a failure to properly transpose the Posting of Workers Directive.   In so far as some issues were concerned with Community law and the balance to be weighted by the Court between Treaty freedoms and fundamental rights such as the right to take collective action, the Charter by attaining full treaty status with the Lisbon Treaty rebalances rights in favour of workers.  For outstanding issues on workers rights at European level to be successfully resolved we need both the Charter and the Solemn Declaration on Workers’ Rights.   These will only come into force if the Lisbon Treaty is ratified.

Conclusion 
The Lisbon Treaty which combines the values to which citizens aspire, alongside the status of the Charter as Treaty law can truly be said to represent a major advance for Social Europe. It can and should be supported for all who wish to see economic progress and improved living standards, alongside the progressive enhancement and protections for workers rights. There are many fields where progress is still needed including on pension provision in the private sector and the Charter represents an advance that can and will be built on in the coming years. For those who argue that Lisbon should be rejected due to concerns regarding workers rights I challenge them to show how they can improve matters as the reality is that a NO vote is a vote for the status quo, while a Yes vote is a vote in favour of economic recovery and protection for workers’ rights.
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